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In this action for breach of contract, defamati on and ot her
torts, plaintiff Bruce Picton (Picton), a high school teacher,
appeal s froma judgnent in favor of his forner enpl oyer,
def endant Anderson Union H gh School D strict (Anderson), after

Anderson’ s denurrer was sustained without | eave to anend. Picton

1 Pursuant to the California Rules of Court, rules 976(b) and
976.1, this opinion is certified for publication with the
exception of parts 3 and 4 of the D scussion.



had been accused of unprofessional conduct and other matters by
four femal e students. Pursuant to agreenents with Anderson and
with the student who had | evel ed the nost serious accusati on,
Picton resigned fromhis teaching position.

In the published portion of this opinion, we conclude that
Pi cton cannot all ege causes of action for breach of contract and
def amati on agai nst Anderson. FPicton clains that Anderson
breached a non-di scl osure provision in the Anderson-Picton
agreenent by informng the Comm ssion on Teacher Credentialing
and the Coomittee of Oredentials of the facts surroundi ng
Picton's resignation. W conclude that this application of the
non-di scl osure provision is illegal and cannot be enforced. W
al so concl ude that the communications to the Commttee of
O edentials were absolutely privileged under Gvil Code
section 47, subdivision (b), as they were nmade in an “official
proceedi ng aut hori zed by |aw”

I n the unpublished portion of this opinion, we conclude that
Picton cannot naintain his causes of action for fraudul ent
i nducenent of contract, wongful termnation, civil conspiracy,
tortious interference wth prospective economc advantage, and
negligent and intentional infliction of enotional distress. The
fraudul ent inducenent cause of action falls with the breach of
contract action and with an acknow edgnent in the Anderson-Picton
agreenent. The renai ning causes of action fall prey to a
| egal ly-valid provision of the Anderson-Picton agreenent, which
rel eases all clains between them The civil conspiracy action is

also invalid on statutory grounds.



Consequently, we affirmthe judgnent.
BACKGROUND

Because we are reviewing a denurrer, we are limted to the
facts alleged in the conplaint and appearing in the exhibits
attached to the conplaint. (See Dodd v. G tizens Bank of Costa
Mesa (1990) 222 Cal . App.3d 1624, 1626-1627.)

From July of 1986 to June of 1994, Picton was a history and
soci al studies teacher enpl oyed by Anderson at Wst Valley H gh
School .

In July of 1993, Anderson served Picton with an Anrended
Statenment of Charges. Anderson charged that Picton had engaged
in imoral, unprofessional and di shonest conduct rendering him
unfit to serve as a certificated teacher. These charges stemed
fromaccusations by four femal e students. The nost serious
accusation cane fromAny S., who clained that Picton had raped
her .

Picton denied all of the charges. The parties engaged in
extensi ve di scovery; Anderson was represented by the defendant
law firm Lozano, Smth, Smth, Wliver & Behrens (Lozano-Smth).

I n Cctober 1993, Anderson and Picton entered into a
settl enment agreenment (the Anderson-Picton agreenment). Picton
agreed to resign, effective at the end of the 1993-1994 school
year, and agreed to rel ease Anderson and its Board of Trustees
(defendants M chael Farrar, Edward Petersen, James R ckert, Lynn
Peebl es and Marj Sippel) fromall present and future clains and
causes of action. Anderson agreed to pay Picton his full salary

for the 1993-1994 school year as well as an additional $20, 200,



agreed to give Picton one year of service credit for the 1993-
1994 school year, and agreed to provide full-time health and

wel fare benefits extendi ble to Novenber 30, 1994. Anderson al so
agreed to release Picton fromall present and future clains and
causes of action.

The Ander son- Pi ct on agr eenent was not to becone effective
unless Any S. and Picton executed a certain agreenment between
thensel ves. Any and Picton did so, with Picton agreeing to
resign and Any agreeing to withdraw, retract and revoke all of
her all egations agai nst Picton.

(On the condition that Any and Picton woul d execute their
agreenent, Anderson, in its agreenment with Picton, agreed to
delete fromthe July 1993 Anended Statenent of Charges the
accusations Any had nmade against Picton (this created what becane
known as the revised Arended Statenent of Charges). Anderson
al so agreed to seal Picton’s personnel file except pursuant to
court order or Picton's consent.

I n paragraph 11 of the Anderson-Picton agreenent, Anderson
agreed to the follow ng provision governing third party
disclosure: “[With respect to any and all third party inquiries
about Picton, . . . such inquiries shall be directed to the
Superintendent of the D strict, or his successor, who shal
respond verbal ly and only disclose the dates of Picton’'s
enpl oynent, his highest yearly salary, that Picton is or was, as
the case nay be, on a paid | eave for the 1993/ 94 school year, and
the information set forth in Exhibit ‘B attached hereto .

[Exhibit B states that Picton ‘was accused of unprof essiona



conduct and ot her causes by four fenal e students, and [ Anderson]
initiated dismssal proceedings. The student whose all egations
were the nost serious formally w thdrew her charges against him
[Picton] has determned that it is in his best interest to resign
fromhis enploynent in [Anderson] to pursue other enploynent and
endeavors’].”

The Anderson-Picton agreenent stated that if any of its
provisions were judicially determned to be invalid or
unenf or ceabl e, the renaining provisions wuld continue in force.

Picton clains that Anderson, through defendants Janes
Spence, R chard Pangburn, and Kevin Dol an, solicited and pressed
for the accusations against Picton after Picton conplained that
curriculumcredits and class sizes were not in accord with
certain standards. Spence is Anderson’s superintendent; Pangburn
is West Valley H gh School’s principal; and Dolan is a teacher at
Veést Val |l ey.

After Picton had agreed to resign, Anderson sent docunents
to the Comm ssion on Teacher Credentialing detailing and
supporting the rape accusation that Any S. had nade agai nst
Picton, as well as the other accusations that had been nade
agai nst Picton.

Pangburn (West Valley' s principal) and Nancy Kl ein (an
attorney wth defendant Lozano-Smth) also testified before the
Commttee of Credentials regarding the accusations that Any S.
had nmade agai nst Picton. Pangburn and Klein inforned the
commttee that while Any S. had w thdrawn, retracted and revoked

all of her allegations against Picton, Ary had confirmed to them



that the allegations were true.

Pangburn and Kl ein were the only w tnesses who appeared and
testified against Picton at the hearing before the Commttee of
Oedentials. As aresult of the docunents and testinony that
Anderson submtted to the Comm ssion on Teacher Oredentialing and
its Coomttee of CGredentials, the conm ssion suspended Picton’s
teaching credential and Picton has been unable to obtain a
credenti al ed teachi ng position.

The Anderson defendants col |l ectively (defendants Anderson,
Spence, Pangburn, Dol an, Farrar, Petersen, R ckert, Peebles and
Si ppel ) and defendant Lozano-Smth on its own filed denurrers to
Picton's first anended conplaint. The trial court sustained
these two denurrers without |eave to amend. The trial court
rul ed that the causes of action for breach of contract and for
fraudul ent i nducenent of contract could not |egally be nmaintained
in the face of California Code of Regulations, Title 5, section
80311; that the defamati on cause of action concerned only
privileged communi cations; and that the remnai ni ng causes of
action were barred under the severable, |egal portion of the
Ander son- Pi cton agreenent that released all clains between them

As we explain, we agree with these rulings.

DI SCUSSI ON
Before turning to the conplaint at issue, we briefly set
forth the standard of review. A denurrer challenges only the

| egal sufficiency of the conplaint, not the truth of its factual



allegations or the plaintiff’'s ability to prove those
allegations. ( Amarel v. Connell (1988) 202 Cal . App.3d 137, 140.)
VW therefore treat as true all of the conplaint’s materia
factual allegations, but not contentions, deductions or
conclusions of fact or law ( Id. at p. 141; Blank v. Kirwan
(1985) 39 Cal.3d 311, 318.) W can also consider the facts
appearing in exhibits attached to the conplaint. (See Dodd,
supra, 222 Cal.App.3d at p. 1627.) W are required to construe
the conplaint liberally to determ ne whether a cause of action
has been stated, given the assunmed truth of the facts pl eaded.
(Rogoff v. Grabowski (1988) 200 Cal . App. 3d 624, 628.)

1. Breach of Contract

Picton sets forth the crux of his breach of contract cause
of action, which he alleges agai nst Anderson only, in the
foll owi ng paragraph of his first anended conpl aint:

“IT]he [testinmony] m ade by [ Anderson through R chard
Pangburn and Nancy Klein] . . . before the Coomttee [of]
O edentials and the transm ssion by [ Anderson] of the
decl arations, statenments and ot her docunents assenbled in
connection with the underlying charges were and are a breach of
the conditions and prom ses made by [Anderson] in the [ Anderson-
Picton] Settlenent Agreenent . . . and specifically to paragraph
11 thereof in which [Anderson] agreed and promsed that ‘wth
respect to any and all third party inquiries about Picton, that
such inquiries shall be directed to the Superintendent of
[ Anderson] or [his] successor, who shall respond verbally and

only disclose the dates of Picton’s enploynent, his highest



yearly salary, that Picton is or was, as the case may be, on a
paid | eave for the 1993/94 school year, and the information set
forth in Exhibit ‘B attached hereto . . . [Exhibit B states that
Pi cton was accused of unprofessional conduct by four fenal e
students, but the nost serious accusation was w thdrawn].’”

Picton contends that Anderson had no | egal duty to appear
before the Coomttee of Oedentials, to give fal se testinony
against himor to actively pursue disciplinary action regardi ng
Picton's teaching credential. Essentially Picton contends that
Ander son coul d have satisfied its duty to the Conm ssi on on
Teacher Oredentialing and the Commttee of Oedentials, wthout
breachi ng t he Anderson-Picton agreenent, by sinply sending to the
comm ssion a copy of the revised Arended Statenent of Charges or
by sending the set of facts contenplated by the third party non-
di scl osure provision of the Anderson-Picton agreenent. (The
revi sed Arended Statenent of Charges had del eted fromthe July
1993 Anended Statenment of Charges the accusations that Any S. had
made against Picton. Anderson did send this revised statenment to
t he comm ssion).

W shall concl ude that Anderson was under a legal duty to
notify the Comm ssion on Teacher Credentialing of Picton's
resignation and to provide the Commttee of Oredentials with al
of the facts which constituted the cause for Anderson’s
di sciplinary action against Picton. To the extent the Anderson-
Pi cton agreenent can be construed as forecl osing the transm ssion
of such facts, this portion of the agreenent is illegal as a

matter of public policy and cannot be enforced. Consequently,



the trial court properly sustained wthout |eave to anend
Anderson’s denurrer to Picton’s cause of action for breach of
contract.

Because the Comm ssion on Teacher Credentialing and its
Commttee of Oredentials play a promnent role in our reasoning
on this issue, we set forth a brief background on these two
entities.

The Comm ssion on Teacher Oredentialing (the Coomssion) is
a state governnment conm ssion that establishes the standards,
assessnents, and examnations for entry and advancenent in the
educati on profession, including the standards for the issuance
and renewal of teaching credentials. (Ed. Code, 88 44210, 44225,
subds. (a), (d); all further references to undesi gnated sections
wll be to the Educati on Code unl ess ot herw se specified.)

The Comm ssion appoints the Conmttee of redentials (the
Commttee). (8 44240.) As pertinent here, any alleged act or
omssion by a credential holder for which the credential nay be
suspended or revoked nmust be presented to the Commttee.

(8 44242.5, subd. (a).) The Commttee nust investigate each
allegation. (8 44242.5, subd. (c).) Pursuant to that
investigation, the Coomttee nust conduct a neeting or hearing,
under prescribed standards, to consider the allegations and nust
determ ne whether there is probabl e cause for suspension or
revocation of the credential. ( Ibid.; see § 44244.) Upon
conpletion of its investigation, the Conmttee nust report its
actions and decisions to the Commssion, including its findings

as to probabl e cause, and if probabl e cause exists, its



recomrendati on as to suspension or revocation of the credential.
(8§ 44242.5, subd. (e)(1).)

The Comm ssion is authorized to adopt regulations to carry
out its functions. (88 44225, subd. (q); 44339.) ne such
regulation is found in Title 5, section 80311 of the California
Code of Regul ations (hereafter, CCR 80311). CCR 80311 provides
in pertinent part:

“(a) Wenever any person holding a position for which
certification qualifications are required by law including a
tenporary or substitute enployee, is dismssed, resigns, is
suspended for at |least 90 days, or is otherwise termnated by a
decision to not re-enploy as a result of allegations of his or
her comm ssion of acts or om ssions which appear to constitute
probabl e cause for the revocation or suspension of any credenti al
i ssued by or held under the jurisdiction of the GConm ssion on
Teacher (redentialing, the enployer of such certificated person
shall within 30 days notify the Comm ssion of such suspension,

di smssal, resignation, or other termnation by a decision to not
re-enpl oy and shall provide to the Commttee of Oredentials facts
whi ch constitute the cause or causes for the disciplinary action
agai nst the certificated enpl oyee by the reporting enpl oyer.

Such report shall be made to the Conmttee of redentials
irrespective of any agreenent or stipulation providing for

w t hdrawal of allegations previously served upon the certified
enpl oyee in consideration of his or her resignation as a result
of the filing of such allegations or other failure to contest the

truth of the allegations.”
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Under CCR 80311, Anderson had to notify the Comm ssion of
Picton' s resignation, since that resignation resulted from
al | egations of acts which appeared to constitute probabl e cause
for the revocation or suspension of Picton’s credential. (See
§ 44339; Cal. Code Regs., tit. 5, 88 80308, 80310.) And under
CCR 80311, Anderson had to provide the Commttee with the “facts
whi ch constitute the cause or causes for [Anderson’s]

di sciplinary action agai nst” Picton.

Pi cton contends, in essence, that Anderson coul d have
satisfied its duties under CCR 80311 by providi ng the Comm ssi on
and the Coomttee with the “sanitized” facts (our
characterization, not Picton's) specified by the third party non-
di scl osure provision of the Anderson-Picton agreenent (paragraph
11 of that agreenent). According to Picton, Anderson went way
beyond what was | egally required under CCR 80311 by submtting
docunments and testinony to the Comm ssion and the Commttee, nost
notably involving Any S.’ s rape accusation. W disagree.

The facts which constituted the reason for Anderson’s
di sciplinary action against Picton were spearheaded by the
evi dence that Picton had raped Any S. This was the central fact
“which constitute[d] the cause . . . for [Anderson’s]

di sciplinary action against” Picton. (See CCR 80311.) As a
matter of public policy, the third party non-di scl osure provision
of the Anderson-Pi cton agreenent cannot be enforced in this
context. Anderson had to notify the Comm ssion of Picton’s
resignation. (CCR 80311.) Anderson had to provide the Commttee

with all of the facts on which Picton’s resignati on was based,
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and let the Coonmttee investigate the matter. (CCR 80311; see
8 44242.5, subds. (a),(c).) Providing anything | ess woul d have
made a nockery of one of the principal reasons for the existence
of the Comm ssion and the Coonmttee: the job-related oversight
of those holding teaching credentials. (See 88 44225, 44240,
44242, 44242.5.) There would be no genui ne oversight by the
Comm ssion and the Coomttee if the credential hol der could
contractually dictate what the Comm ssion and the Commttee coul d
see.

CCR 80311 recogni zes the need for such a co nclusion. It
states that the enployer’s report to the Conmttee “shall be nade

irrespective of any agreenent or stipulation providing for
wi t hdrawal of allegations previously served upon the certified
enpl oyee in consideration of his or her resignation. . . .”
(See Allen v. Jordanos’ Inc. (1975) 52 Cal.App.3d 160, 164-166
[ enpl oyer and its di scharged enpl oyee contractually agreed to
withhold information froma state agency which the agency coul d
have used to deny the enpl oyee’ s right to unenpl oynment benefits;
enpl oyer | ater provided the state agency with the infornmati on and
was sued for breach of contract by the enpl oyee; enployer’s
dermurrer to the enpl oyee’ s breach of contract action properly
sustai ned w thout | eave to anend because the non-di scl osure
provision was held to be illegal].)

Picton al so asserts that since the revised Arended
Statenment of Charges deleted Any S.’s rape accusation, that
accusation could not have constituted the reason for Anderson’s

di sciplinary action against Picton. Therefore, Picton argues,

12



Ander son was under no obligation to disclose the facts of Any
S.’s rape accusation to the Coomttee. As we have noted, this
rape accusation (and the evidence supporting it) was the main
reason that Anderson noved agai nst Picton. This accusation was
deleted fromthe Anended Statenent of Charges only because Picton
agreed to resign. For the statutory and public policy reasons
noted earlier (see 8§ 44242.5, subds. (a),(c)), the accusation’s
significance to the Coommttee and its investigation could not be
simlarly deleted. (See CCR 80311.) In short, Anderson was
obl i gated under CCR 80311 to provide the Conmttee with all of
the facts constituting the reason for Picton’s resignation. Any
S.’s rape accusation was the nost prom nent of those facts.

Finally, Picton notes that Anderson was under no duty to
give the Conmttee false testinony against Picton. That's
certainly true as far as it goes, but it does not go very far
here. Under OCR 80311, Anderson had to provide the Commttee
with the facts constituting the cause for Anderson’s disciplinary
action against Picton. Those facts were conprised of the
accusations of inproper conduct on Picton’s part, including Aty
S.’s accusations. Anderson, as it was obligated to do, provided
the Coomttee with these accusations and the facts supporting
them The Commttee took it fromthere.

Ve conclude the trial court properly sustained w thout |eave
to anmend Anderson’s denurrer to Picton’s cause of action for
breach of contract.

2. Defamation

In his first amended conplaint, Picton alleges that Anderson

13



def aned hi mthrough the testinony of Nancy Klein and R chard
Pangburn at the hearing before the Coomttee. The chall enged
testinmony covered the accusations by the four fenale students,
with Any S.’s accusations as the central focus. W conclude that
Ander son’s communi cations to the Commttee were absol utely
privil eged because the proceeding before the Commttee was an
“of ficial proceeding authorized by law” (Gv. Code, 8§ 47, subd.
(b); hereafter, section 47(b).) 2

“The phrase ‘in any other official proceeding authorized by
| aw enbraced in section 47, subdivision 2 [now section 47(b)]
has been interpreted to enconpass those proceedi ngs which
resenble judicial and |egislative proceedi ngs, such as
transactions of admnistrative boards and quasi-judicial and
quasi -l egi sl ati ve proceedings. 1In accord with the California
cases, the general rule is now well established that t he absol ute
privilege is applicable not only to judicial but also to quasi-
judicial proceedings and defamatory statenments nade in both
judicial and quasi-judicial proceedings having sone relation
thereto are absolutely privileged.” (  Ascherman v. Natanson
(1972) 23 Cal . App. 3d 861, 865, citations omtted, italics in
original ( Ascherman).) This absolute privilege is needed “‘to
assure [the] utnost freedom of communi cation between citizens and

public authorities whose responsibility is to investigate and

2 Section 47(b) states in part that a “privileged publication
or broadcast is one nade: (b) In any (1) |egislative proceeding,
(2) judicial proceeding, [or] (3) in any other official
proceedi ng aut hori zed by | aw . ”

14



remedy wongdoing.’” ( Silberg v. Anderson (1990) 50 Cal.3d 205,
213 ( Silberg), quoting Img v. Ferrar (1977) 70 Cal . App. 3d 48
55.)

The primary factors whi ch determ ne whether an
admni strative body possesses a quasi-judicial power for section
47(b) “official proceedi ng” purposes are: (1) whether the
admnistrative body is vested with discretion based upon
i nvestigation and consideration of evidentiary facts, (2) whether
it is entitled to hold hearings and deci de the issue by the
application of rules of lawto the ascertained facts, and (3)
whet her its power affects the personal or property rights of
private persons. ( Ascherman, supra, 23 Cal.App.3d at p. 866.)
The Commttee satisfies all three criteria.

First, the Coomittee is a governnental adm nistrative body
vested with discretion based upon investigation and consi deration
of evidentiary facts. (88 44210, 44242, 44242.5, 44244; Cal.
Code Regs., tit. 5, 8 80317.2; see Hackethal v. Wi ssbein (1979)
24 Cal.3d 55, 59.) In fact, the Conmttee s primary purpose is
to investigate and consider evidentiary facts. (8§ 44242.5.)
“Each allegation of an act or omssion by an applicant for, or
hol der of, a credential for which he or she may be privately
adnoni shed, publicly reproved, or for which his or her
application or credential nmay be deni ed, suspended, or revoked
shall be presented to the Commttee,” and the Conmttee “shal
investigate each allegation.” (8 44242.5, subds. (a),(c).) In
carrying out its investigation, the Coomttee holds a nmeeting or

hearing in accord with certain notice and evidentiary standards
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(including sworn testinony). (88 44242.5, subd. (c)(3); 44244,
subds. (a),(b).)

Second, the Commttee is entitled to hold hearings and
deci de the issue of probable cause by the application of rules of
law to the ascertained facts. Using its investigatory meeting or
hearing, the Commttee determ nes whet her probabl e causes exists
for private adnonition or public reproof or for denial,
suspensi on, or revocation of the credential. (8 44242.5, subds.
(c)(3), (c)(4); see § 44244.) *“Probable cause” is defined
according to a legal standard. (Cal. Code Regs., tit. 5,

8§ 80310.) If the Commttee determ nes that probable cause does
not exist, the Commttee ends its investigation. (8 44242.5,
subd. (c)(4)(A).) If the Commttee determnes that probable
cause does exist, it initiates a further hearing and provi des the
Comm ssion with a recommendati on regarding discipline.

(8 44242.5, subd. (c)(4)(B); see 88 44242.5, subd. (e)(1),
44244, 1, 44245, 44246.)

And third, the Conmttee’s power affects the perso nal and
property rights of private persons. “The [Commttee’ s] findings
shall describe . . . the [omttee’s determnation as to what
acts of msconduct by the credential hol der or applicant
occurred, and the rel ati onship between the applicant or
credential holder’s msconduct and that person’s ability or
fitness to performthe duties for which he or she is certified or
seeking certification.” (8 44242.5, subd. (e)(1).) The
Commttee, in short, plays a critical role in deciding the fate

of a person’s professional |ivelihood by applying a | ega

16



standard of probable cause to evidentiary facts it ascertains
t hrough investigation. The section 47(b) “official proceedi ng’
absolute privilege therefore applies. (See Patricia H .
Berkel ey Unified School Dist. (ND Cal. 1993) 830 F. Supp. 1288
1300- 1302 [concl uding that the Conmttee acted in a judicial
capacity for res judicata purposes on the factual issue of
whet her a teacher nol ested a student, because the Committee
i ssued a decision after applying the I egal standard of probable
cause to the facts it uncovered through investigation].)

The section 47(b) absol ute privil ege enconpasses “any
communi cation (1) nmade in judicial or quasi-judicial proceedings;
(2) by litigants or other participants authorized by law, (3) to
achi eve the objects of the litigation [or proceeding]; and (4)
t hat have sone connection or logical relation to the action.”
(Sil berg, supra, 50 Cal.3d at p. 212.) Furthernore, letters or
communi cations designed to pronpt action by an officia
adm ni strative agency are as much a part of the section 47(b)
“official proceeding” absolute privilege as a comuni cati on nade
after the proceeding has begun. ( Dorn v. Mendel zon (1987) 196
Cal . App. 3d 933, 941; King v. Borges (1972) 28 Cal.App.3d 27, 34.)

Picton relies on Bradley v. Hartford Acc. & Indem Co.
(1973) 30 Cal . App. 3d 818, 826, which sets forth an exception to
this absolute privilege for those comuni cati ons not nmade to
pronote the “interest of justice.” This exception was expressly
di sapproved in Silberg because it could play havoc with the
privilege s purpose of encouragi ng open comuni cation. ( Si | berg,

supra, 50 Cal.3d at pp. 216-219.)
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V¢ conclude the trial court properly sustained w thout |eave
to anmend Anderson’s denurrer to Picton’s cause of action for
def amat i on.

3. Fraudul ent | nducenent of Contract

Picton all eges that Anderson fraudul ently induced himto
enter into the Anderson-Pi cton agreenent. According to Picton,
Anderson intended to report to the Commttee despite the third
party non-di scl osure provision in that agreenent.

As we have concl uded, Anderson was legally required to
provide all of the facts to the Commttee that constituted the
cause for Anderson’s disciplinary action against Picton. (CCR
80311.) These facts included the Any S. accusations. Under
paragraph 16 of the Anderson-Pi cton agreenent, Picton
acknowl edges executing the agreenment “know ngly, freely,
voluntarily and with full know edge of its | egal consequences.
Each party acknow edges that it has had the opportunity to review
and consider this nmatter with |l egal counsel of its choice prior
to executing this Agreenent.”

As the trial court observed, the only allegation of
fraudul ent inducenent concerns Anderson’s perfornmance of its
| egal obligation to provide the Commttee with the facts
underlying its disciplinary action against Picton. Pictonis
charged with know edge of this legal duty. Therefore, this cause
of action fails to state facts upon which relief can be granted.
The trial court properly sustained wthout |eave to anmend
Anderson’s denurrer to this cause of action

4. The Remai ni ng Causes of Action -- Wongful Term nation,

18



Cvil Conspiracy, Tortious Interference with Prospective Econom c
Advant age, Negligent and Intentional Infliction of Enotional
Di stress

These remai ni ng causes of action incorporate much fromthe
causes of action for breach of contract and for fraudul ent
i nducenent of contract. Mbst of these remai ning causes of action
contain an additional elenment as well: that Anderson, through
Spence and Pangburn and Dol an, solicited and pressured the naking
of the accusations against Picton after Picton conplained to
Spence and Pangburn that curriculumcredits and cl ass sizes were
not in conpliance with certain standards.

I n the Anderson-Pi cton agreenent, which was executed early
in the 1993-1994 school year, Picton agreed to resign and rel ease
Anderson fromany present and future clains and causes of action.
Anderson agreed to release Picton fromany present and future
clainms and causes of action, pay Anderson his full salary and
heal th benefits for the 1993-1994 school year and an additi onal
$20, 200, provide Anderson with a full year of service credit for
t he 1993- 1994 school year, and answer third party inquiries
regarding Picton's resignation with a set of “sanitized” facts
(the third party non-disclosure provision of the agreenent).

V¢ have concluded that the third party non-di scl osure
provi sion of the Anderson-Pi cton agreenent cannot |egally be used
to prevent Anderson fromnotifying the Coomssion of Picton's
resignation or fromreporting to the Coomttee the facts
constituting the cause for Anderson’s disciplinary action agai nst

Picton. The Anderson-Picton agreenent is an illegal contract in
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this way. That does not nean, however, that the Anderson-Picton
agreenent is illegal and unenforceable in all respects.

Wiere the consideration for a contract is only partly
illegal and the agreenent is severable, the | egal portion may be
enforced. (See 1 Wtkin, Summary of Cal. Law (9th ed. 1987)
Contracts, 8 431, p. 387.) California cases take a very | oose
view of severability, enforcing valid parts of an apparently
i ndi vi si ble contract where the interests of justice or the policy
of the law (as the court conceives it) would be furthered. ( I d.,
§ 432, p. 388.)

The Anderson-Pi cton agreenent contains a severability cl ause
which states: “If any provision of this Agreenent is held to be
invalid or unenforceable by a Court of conpetent jurisdiction,
that determnation shall not invalidate or render unenforceable
any other provision of this Agreenent.”

Ander son and Picton each agreed to rel ease the other from
any present or future clains or causes of action. |Included in
this conprehensive rel ease was any claim“relating to Picton’'s
enpl oynent in [Anderson] and the termnation of said enpl oynent.”
For his resignation, Picton received not just this rel ease but a
full-year’s salary and health benefits, an additional $20,200, a
full year of service credit, and the third party non-di scl osure
provision. Therefore, aside fromthe third party non-di scl osure
provi sion, Picton received substantial and severable
consideration for his resignation. The provision in the
Ander son- Pi cton agreenent nost likely to be held illegal had to

be the third party non-disclosure provision as applied to state
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authorities overseeing the teaching credential process. Picton
has not intimated in any way that he wants to rescind the
Ander son- Pi cton agreenment (and return all the benefits he has
received under it) should the third party non-di scl osure

provi sion be deened illegal with respect to the reporting
requirenents to credential authorities. For all of these
reasons, we conclude that this third party non-di scl osure
illegality is severable fromthe rest of the Anderson-Picton
agr eenent .

Under the still-valid portion of the Anderson-Picton
agreenent, Anderson and Picton each agreed to rel ease the other
fromany present and future clains and causes of action,
including those relating to Picton’s enpl oynent and the
termnation of that enploynent. This release bars Picton from
mai nt ai ni ng agai nst Ander son the causes of action for w ongful
termnation, civil conspiracy, tortious interference with
prospective econom ¢ advantage, and negligent and intentional
infliction of enotional distress.

I ncluded within this rel ease are the individually-naned
defendants -- the defendants Farrar, Petersen, R ckert, Peebles
and Sippel (who conprise Anderson’s Board of Trustees), as wel
as the defendants Spence (Anderson’s superintendent), Pangburn
(West Valley Hgh School’s principal), Dolan (a teacher at West
Val | ey), and Lozano-Smth (Anderson’s attorney). The release in
t he Anderson-Pi cton agreenent expressly covered Anderson’s Board
of Trustees, and none of the individually-named defendants were

alleged to be acting in their individual capacities. Rather,
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they were all alleged to be acting on behal f of Anderson.

(Record cites Ibid.) Mreover, the civil conspiracy cause of
action agai nst Lozano-Smth falls because Picton failed to allege
that he conplied with Gvil Code section 1714.10 (which requires
a court order to maintain a cause of action against an attorney
for civil conspiracy with its client).

VW conclude the trial court properly sustained wthout |eave
to anend Anderson’s and Lozano-Smth's denurrers to Picton’'s
causes of action for wongful termnation, civil conspiracy,
tortious interference with prospective economc advantage, and
negligent and intentional infliction of enotional distress.

DI SPOSI TI ON

The judgrment is affirned. (CERTIFIED FOR PARTI AL
PUBLI CATI ON)

DAVl S , Acting P.J.

V¢ concur:

RAYE , J.

MORRI SON , J.
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